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 1.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION TO COMPEL PRODUCTION 
FILED BY GRANITE ROCK COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITION 
FILED BY GRANITE ROCK COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-01918 
CASE NAME: RILEY VS. GRANITE ROCK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00618 
CASE NAME: YUZON VS. CONTRA COSTA COMMUNITY COLLEGE DISTRICT 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY GOLDTAB LLC 
* TENTATIVE RULING: * 
 
             Defendants Goldtab LLC dba Mad Science of Mt. Diablo and Benjamin Levy’s 
Motion for Determination of Good Faith Settlement, pursuant to CCP § 877.6, is granted.  
The opposing party, Contra Costa Community College District, failed to meet its burden of 
demonstrating the settlement amount is "so far out of the ballpark" as to be inconsistent with 
the objectives of the good faith requirement. 
 
 The Settlement Agreement includes the key terms: 
 

1. Goldtab’s insurance company would pay Plaintiff $1.6 million in exchange for a release 
of Plaintiff’s claims against Mr. Levy, Goldtab, and associated entities, specifically 
including Goldtab’s franchisor, “2946033 Canada, Inc. dba The Mad Science Group” 
(“MSG”).   
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2. The settlement is conditioned “upon the Court determining [it] to be in good faith 
pursuant to CCP § 877.6 as the Releasees, including MSG. (Boyd Decl., ¶4.) 

  
 “Ordinarily, a determination as to whether a settlement is in good faith must be left to 
the discretion of the trial court.” (Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 
Cal.3d 488, 502.)  “The trial court's discretion, however, in ruling on a motion under section 
877.6 is not unlimited and should be exercised in view of the equitable goals of the statute, 
in conformity with the spirit of the law and in a manner that serves the interests of justice.” 
(Long Beach Memorial Medical Center v. Superior Court (2009) 172 Cal.App.4th 865, 873.) 
“Equity is the aim of section 877.6. The dual equitable goals of section 877.6 are ‘equitable 
sharing of costs among the parties at fault and encouragement of settlements. [Citation.]’ 
[Citation.]” (Long Beach Memorial Medical Center v. Superior Court (2009) 172 Cal.App.4th 
865, 872.)     
 
 Defendant Contra Costa Community College District (the “District”) opposes the 
motion on the ground the settlement is not in good faith and fails to satisfy the Tech-Bilt factors.  
The District maintains that Levy, Goldtab, and its franchisor, MSG, (collectively “Goldtab”) are 
primarily liable in this case, as they created and conducted the experiment. As such, the District 
contends these defendants should bear a much higher proportionate share of Yuzon’s 
damages relative to the District.   
 
 “If the good faith settlement is contested, section 877.6, subdivision (d), sets forth a 
workable ground rule for the hearing by placing the burden of proving the lack of good faith 
on the contesting party. Once there is a showing made by the settlor of the settlement, 
the burden of proof on the issue of good faith shifts to the nonsettlor who asserts that the 
settlement was not made in good faith. (City of Grand Terrace v. Superior Court (1987) 192 
Cal.App.3d 1251, 1261.) 
 
 Here, the District argues that Plaintiff claims damages in excess of $29,000,000, 
but these defendants who are primarily liable, are settling for $1,600,000. This represents 
only about 5.5% of Plaintiff’s total recovery.  The District argues this amount is grossly 
disproportionate and appears intended to injure the District’s rights and is not made in 
good faith.   
 
 The Supreme Court in Tech-Bilt stated that appropriate definition of “good faith,” in 
keeping with polices of American Motorcycle  Assn. v. Superior Court (1978) 20 Cal.3d 578 and 
the CCP § 877.6 is “whether the amount of the settlement is within the reasonable range of the 
settling tortfeasor's proportional share of comparative liability for the plaintiff's injuries.   (Tech-
Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499.)  “Because the 
application of section 877.6 requires an educated guess as to what may occur should the case 
go to trial, all that can be expected is an estimate, not a definitive conclusion. That estimate 
requires that the trial judge inquire into a number of relevant factors….” (North County 
Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal.App.4th 1085, 1090.)  Tech-Bilt 
outlines the relevant factors to be taken into account:     
 

[1] a rough approximation of plaintiffs' total recovery and the settlor's 
proportionate liability, [2] the amount paid in settlement, [3] the allocation of 
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settlement proceeds among plaintiffs, and [4] a recognition that a settlor should 
pay less in settlement than he would if he were found liable after a trial. Other 
relevant considerations include [5] the financial conditions and insurance policy 
limits of settling defendants, as well as [6] the existence of collusion, fraud, or 
tortious conduct aimed to injure the interests of nonsettling defendants.  
 

(Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499.    
  

1. A Rough Approximation of Plaintiffs' Total Recovery and the Settlor's 
Proportionate Liability 

  
 Here, Plaintiff believes his likely total recovery is between $3 million and $5 million, not 
the $29 million on which the District bases its argument.  (Plaintiff’s Reply, 5: 21-22.)  The 
District relies on Plaintiff’s Statement of Damages filed early on in the case.  “[A] plaintiff's 
claims for damages are not determinative in finding good faith; rather, the court is called upon 
‘to make a ‘rough approximation’ of what the plaintiff would actually recover’ [citation], with the 
evaluation to be made ‘on the basis of information available at the time of 
settlement.’[Citation.]” (Dole Food Co., Inc. v. Superior Court (2015) 242 Cal.App.4th 894, 904.)   
 
 Plaintiff points out that the District fails to inform the Court that Plaintiff served a 998 
Offer to Compromise for $2M to the District and an offer of $1.7 M to Goldtab.  Both were 
rejected, but this undermines the District’s assertion that it believes the rough approximation of 
plaintiff’s recovery at trial is $29M.  Section 877.6 and Tech-Bilt require an evidentiary showing. 
(Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 1337, 1351.) The District has 
not submitted substantial evidence that $29 million is the likely recovery.  “If… there is no 
substantial evidence to support a critical assumption as to the nature and extent of a settling 
defendant's liability, then a determination of good faith based upon such assumption is an 
abuse of discretion.”  (Toyota Motor Sales U.S.A. v. Superior Court (1990) 220 Cal.App.3d 
864, 871.)  
   
 The evidence shows the likely recovery in line with settlors’ estimate of $3M to $5M.  
Plaintiff states the medical damages include past medical bills of less than $25,000, future 
medical costs of $237,339, and estimated loss of income totaling $900,000.  (Karp Decl., 
Exh.1.)  Defendant Goldtab represents the summary of medical expenses show a total of 
$172,281.36 for medical expenses to date. (Boyd Rebuttal Del., Exh. B.)   
 
 Here, Goldtab argues that the $1.6M represents the upper end of the total recoveries in 
eye-injury cases.  It represents the approximation of Mad Science Defendants (including 
franchisor) liability, even if 100% of liability is presumed on their part.  Plaintiff contends the 
Mad Science defendants are paying between 53.33% and 32% of Plaintiff’s total damages.  
 

2.  The Amount Paid in Settlement 
 

  “A key factor a trial court should consider is whether the amount paid in settlement 
bears a reasonable relationship to the settlor's proportionate share of liability.”  (TSI Seismic 
Tenant Space, Inc. v. Superior Court (2007) 149 Cal.App.4th 159, 166.)  The court must 
consider not only Goldstar and Levy’s potential liability to Plaintiff, but also its proportionate 
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share of culpability as among all parties alleged to be liable for the same injury.  “A settlor's 
percentage of liability is the touchstone question to be considered by the trial court in a 
contested good faith settlement hearing because one of the main goals of section 877.6 is 
‘allocating costs equitably among multiple tortfeasors.’” (City of Grand Terrace v. Superior 
Court (1987) 192 Cal.App.3d 1251, 1262.   
 
 The court considers the proportionate share of culpability because a good faith 
determination bars indemnity claims by nonsettling parties.  Here, the settlement agreement, as 
a condition precedent, also seeks to release Goldstar’s franchisor.  Thus, the true value of the 
settlement to the settlor may not be the amount paid pursuant to the settlement agreement, 
rather the value of the shield against such indemnity claims.  (TSI Seismic Tenant Space, Inc. 
v. Sup.Ct. (Geocon) (2007) 149 CA4th 159, 166.)   
 
 The court finds the settlement offer of $1.6 million is within the reasonable range of the 
settling tortfeasor's proportional share of comparative liability for the plaintiff's injuries. 
Goldtab’s settlement offer of $1.6 million bears a reasonable relationship to its proportionate 
liability.  
 

3. The Allocation of Settlement Proceeds among Plaintiffs 
 

 This factor is not an issue.  There is only one plaintiff. 
 

4. Recognition that a Settlor Should Pay Less in Settlement   
 

 The law recognizes that a settling defendant should pay less that if found liable after 
trial.  As stated above, Plaintiff estimates his recovery between $3M and $5M.  There two other 
defendants, whom Plaintiff claims share a greater proportionate of liability. Plaintiff maintains 
the District had a special relationship with Plaintiff and a duty to protect him, which it fail to do. 
Although, the $1.6M represents less than what Goldtab may be found liable for after trial, it is a 
good faith settlement.   
  

5. Financial Conditions and Insurance Policy Limits of Settling Defendant   
 

 The District complains that Goldtab provided no information regarding its financial 
condition. “At the time of filing in many cases, the moving party does not know if a contest will 
develop… the barebones motion which sets forth the ground of good faith, accompanied by a 
declaration which sets forth a brief background of the case is sufficient.” (City of Grand Terrace 
v. Superior Court (1987) 192 Cal.App.3d 1251, 1261.)    
  
 However, once the good faith settlement was contested, Goldtab asserts in the Reply 
that the $1.6M settlement represents 80% of the total insurance available, 100% of the 
underlying policy and 60% of excess policy. 
 

6. Existence of Collusion, Fraud, or Tortious Conduct Aimed to Injure the 
Interests of Nonsettling Defendants 

 
           The District presented no evidence of collusion, fraud or tortious conduct. 
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 After evaluating the Tech-Bilt factors, the court determines Goldtab’s settlement with 
Plaintiff to be in good faith. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01645 
CASE NAME: KRABER VS. PEYVAN 
HEARING ON MOTION TO AMEND CROSS-COMPLAINT OF PLANK 
FILED BY ALI HASSAN, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Leave to File Amended Cross-Complaint by Defendant / Cross-
Defendant / proposed Cross-Complainant Ali Hassan, RH investments, Inc., and Rose Group 
Investments. Hassan purchased the real property located at 21 Chapel Dr., Lafayette, 
California from Lloyd Plank and Joyce Plank on February 6, 2018. The Planks assigned their 
rights against the Defendants and Cross-Defendants to Hassan. Hassan moves pursuant to 
Code of Civil Procedure § 473(a) to name himself as the cross-complainant and strike the 
Planks from the cross-complaint filed on October 13, 2017. He also moves pursuant to Code of 
Civil Procedure § 474 to amend the cross-complaint to name six additional cross-defendants: 
H. Max Peyvan, Renee Peyvan, Massoud Fanaieyan, Richard Kraber, Marjorie Kraber, and 
Inga Stiles. 

Defendant / Cross-Complainant / proposed Cross-Defendant Inga Stiles opposes the 
CCP § 474 amendment. She argues that Hassan lacks true ignorance as required by the 
statute, given that the Planks and Stiles had been next door neighbors since 1968 and that 
Inga Stiles was a co-defendant with the Planks in the original Complaint in this matter, filed 
August 23, 2017. 

Analysis 

Hassan has properly used the Doe statute, CCP § 474. He was “ignorant” of Stiles’ name 
within the meaning of the statute because, while he knew her name, he was ignorant of the 
facts on which his liability claims against her are based. Specifically, he argues that at the time 
of Stiles’ deposition on April 30, 2019 where she produced a series a documents regarding the 
renovation of her pool and irrigation system at or near the site of the series of landslides which, 
he argues, supports a contention that Stiles contributed to the landslide which damaged 21 
Chapel Dr. (See Mishalow v. Horwald (1964 (231 Cal.App.2d 517, 521 (plaintiff knew name of 
anesthesiologist, but not the facts suggesting the anesthesiologist’s liability); see also Munoz v. 
Purdy (1979) 91 Cal.App.3d 942, 946 (plaintiff knew name of her orthopaedic surgeon, but not 
his connection to her post-surgical fall while in radiology room; no requirement of due diligence 
to discover name or connection to the injury).  

The motion is granted. The amended cross-complaint is deemed filed as of January 16, 2020. 
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 6.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-00168 
CASE NAME: MAYON VS. BOSMAN 
HEARING ON MOTION FOR TRIAL PREFERENCE 
FILED BY GREG MAYON, RAMONA MAYON 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 8.  TIME:  9:00   CASE#: MSC18-02553 
CASE NAME: GRAY VS. CITY OF HERCULES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Vacated.  Plaintiff dismissed Defendant Contra Costa County on December 10, 2019. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD  S.  WALGREEN CO. 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES  (1 of 3) 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
The Court has obtained a copy of the Discovery Facilitator’s recommendation and has 
forwarded it to the parties. This matter is continued to January 30, 2020 at 9:00 a.m. in 
Dept. 33. Prior to that time the parties are to review and consider the recommendations as to 
the remaining areas of dispute and then meaningfully meet and confer in an attempt to 
resolve them. 
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10.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS.  WALGREEN CO. 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES  (2 of 3) 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
The Court has obtained a copy of the Discovery Facilitator’s recommendation and has 
forwarded it to the parties. This matter is continued to January 30, 2020 at 9:00 a.m. in 
Dept. 33. Prior to that time the parties are to review and consider the recommendations as to 
the remaining areas of dispute and then meaningfully meet and confer in an attempt to 
resolve them. 

  

  

11.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS.  WALGREEN CO. 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES  (3 of 3) 
FILED BY YOUSEF FATTOUH MAHMOUD 
* TENTATIVE RULING: * 
 
The Court has obtained a copy of the Discovery Facilitator’s recommendation and has 
forwarded it to the parties. This matter is continued to January 30, 2020 at 9:00 a.m. in 
Dept. 33. Prior to that time the parties are to review and consider the recommendations as to 
the remaining areas of dispute and then meaningfully meet and confer in an attempt to 
resolve them. 

  

  

12.  TIME:  9:00   CASE#: MSC19-00613 
CASE NAME: MAHMOUD VS.  WALGREEN CO. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to January 30, 2020 at 9:00 AM in Dept. 33. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00684 
CASE NAME: NORTHERN CAL. COLLECTION  VS.  SA FRESH 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY SA FRESH ENVIRONMENT INC. 
* TENTATIVE RULING: * 
 
Appear. 
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14.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY MIAO LAN LANA YU 
* TENTATIVE RULING: * 
 
Continued to February 20, 2020 at 9am by the Court.  Yu shall mail Colbert a copy of all 
moving papers for the demurrer by January 23, 2020.  Any opposition or reply to the demurrer 
is due per code based on the new hearing date.  The Court excuses further meet and confer by 
the parties related to this demurrer. 

 

  

15.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON MOTION FOR ORDER REQUIRING X-COMPLAINANT TO FURNISH BOND 
FILED BY ELITE BUSINESS ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to require a bond brought by plaintiff 

and cross-defendant Elite Business Enterprises, Inc.  The motion is denied, on three 

independent grounds. 

 First, the cross-complaint does not state derivative claims: i.e., claims brought by an 

LLC member on behalf of the LLC because the manager has refused to act.  (See, Corp. Code, 

§ 17709.02, subd. (a)(2).)  Rather, cross-complainants allege that Surinder Mann is both the 

sole member and the manager of the LLC; if those allegations are true, Ms. Mann has no need 

to bring a derivative action.  The fact that certain causes of action are mislabeled as being, 

in part, derivative causes of action is of no consequence: 

The courts of this state have, of course, long since departed from holding a 

plaintiff strictly to the "form of action" he has pleaded and instead have adopted 

the more flexible approach of examining the facts alleged … 

(Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 103.) 

 Second, cross-defendant Elite has not persuaded the Court that “there is no 

reasonable possibility that the prosecution of the cause of action alleged in the complaint 

against the moving party will benefit the limited liability company or its members.”  (Corp. 

Code, § 17709.02, subd. (b)(1).)  It would appear obvious to the Court that the subject LLC 

would benefit by knowing who its members are and what its contractual obligations to 

third parties may be. 

 Third, cross-defendant Elite has offered no factual basis for making an apportionment 
of estimated attorney fees specific to the three causes of action identified in the motion.  
(Cf., Zintel Holdings, LLC v. McLean (2012) 209 Cal.App.4th 431, 443-444 [abuse of discretion 
to deny apportionment of attorney fees].)  Elite improperly seeks all attorney fees it anticipates 
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incurring through trial, including attorney fees incurred in pursuing its own claims and defending 
against non-derivative claims.  (Hansra Dec., filed on 11-1-19, ¶ 7.)  Because the cross-action 
essentially raises the same issues raised in the main action — what are the ownership interests 
in two LLCs — it is not at all clear to the Court that the three mislabeled ‘derivative’ causes of 
action will add substantially to Elite’s attorney fees. 

 

  

16.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON MOTION TO STRIKE VERIFICATIONS TO 1st Amended X-COMP. 
FILED BY ELITE BUSINESS ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
 Cross-defendants’ motions to strike are both denied.  However, in light of the 

cross-complaint’s failure to distinguish between allegations made on personal knowledge and 

those made on information and belief, the Court exercises its discretion to excuse cross-

defendants from filing a verified answer; an unverified answer will suffice.  The basis for this 

ruling is as follows. 

 First, the cross-complaint’s verification is in substantially the proper form, so a motion 

to strike is not the correct procedural vehicle.  (See, Code Civ. Proc., § 446.)  Cross-defendants 

appear to be objecting not to a defect in the verification itself, but rather to an ambiguity in the 

allegations of the cross-complaint: namely, that cross-complainants do not distinguish between 

those allegations made on personal knowledge and those made on information and belief.  

A special demurrer would have been the appropriate procedural vehicle for raising such an 

ambiguity, but cross-defendants did not brief the issue in the memoranda in support of their 

demurrer. (See, Code Civ. Proc., § 430.10, subd. (f).) 

 The second reason for denying cross-defendants’ motions is that cross-defendants’ 

own supporting declarations are in substantially the same form as the verified cross-complaint 

that cross-defendants purport to find so odious.  Thus, the declaration of Charanjiv Dhaliwal 

filed in support of cross-defendants’ motion for a bond reads in pertinent part as follows: 

3. I have personal knowledge of the following facts, and if called as a 
witness, I could and would competently testify thereto. 

 
4, To the extent that I do not have personal knowledge, I have gained 

such knowledge in the course and scope of my employment at 
Elite Business Enterprises, Inc. by reviewing the records and documents, 
and speaking to employees or agents of Elite Business Enterprises, Inc. 
with knowledge. 

 
(Dhaliwal Dec., filed on 11-1-19.)  The substantive allegations in the balance of Mr. Dhaliwal’s 
declaration (like the allegations of the verified cross-complaint) do not distinguish between 
those made on personal knowledge and those made on information and belief.  Accordingly, 
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cross-defendants are estopped from raising this technical defect in their motion to strike.  
(See also, Cardenas Decs. [in support of motions to strike], filed on 11-18-19, ¶ 2; Cardenas 
Decs. [in support of demurrers], filed on 11-18-19, ¶ 2; Sandish Mann Reply Dec., filed on 
1-9-20, ¶¶ 3-4.) 

  

17.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON MOTION TO STRIKE 1st Amended CROSS-COMPLAINT 
FILED BY JAGDEEP HANSRA 
* TENTATIVE RULING: * 
 
 
Denied.  Please see Line 16. 

 

  

18.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT 
FILED BY JAGDEEP HANSRA 
* TENTATIVE RULING: * 
 
 The general demurrer brought by defendant Jagdeep Hansra is sustained without 
leave to amend.  (Code Civ. Proc., § 430.10, subd. (e).)  Cross-complainants do not intelligibly 
allege a theory of liability as against this defendant.  Naming plaintiffs’ attorney of record as a 
defendant in the cross-complaint was a transparent act of procedural gamesmanship, and as 
the decisions cited by Mr. Hansra hold, doing so violates public policy. 

 

  

19.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON DEMURRER TO 1st Amended CROSS-COMPLAINT 
FILED BY ELITE BUSINESS ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
 The demurrer brought by cross-defendants Elite Business Enterprises, Inc., Airport 
Petroleum, LLC, Sandish Mann, and Charanjiv Dhaliwal is overruled.  These cross-defendants 
shall file an answer on or before January 31, 2020. 
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20.  TIME:  9:00   CASE#: MSC19-01058 
CASE NAME: INDEMNITY COMPANY VS.  AMANA ENGINEERING & CONSTRUCTION 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY INDEMNITY COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment by Plaintiff Indemnity Company of America 

(“ICC”) against all defendants.  Plaintiff seeks summary judgment on its two causes of action 

for breach of contract and judicial foreclosure.  As discussed below, there are disputed issues 

of material fact as to the amounts owed Plaintiff ICC under the Indemnity that preclude 

summary judgment.  Plaintiff’s motion for summary judgment is therefore DENIED. 

Factual Summary  

ICC asserts two causes of action in its complaint: a first cause of action for breach of contract 

based on breach of a General Indemnity Agreement against Defendant Amana Engineering & 

Construction, Inc. (“Amana”), its president Defendant A. Nasser Jandali (“Jandali”), and 

Defendant Nahla Droubi (“Droubi”) (collectively sometimes referred to as the “Amana 

Defendants”), and a second cause of action for judicial foreclosure of a deed of trust securing 

the Amana Defendants’ obligations under the General Indemnity Agreement.  The judicial 

foreclosure cause of action is alleged against the Amana Defendants and against Defendant 

Ellahie & Farooqui LLP (“EF”).  EF has not responded to the motion for summary judgment.   

Amana was granted a contract to perform work on the Angel Island Rehabilitation Project by 

the California Department of Parks and Recreation.  At Amana’s request, ICC issued a 

Payment Bond and a Performance Bond (the “Bonds”) in favor of the California Department of 

Parks and Recreation in connection with its performance of the construction contract for the 

project.  Plaintiff ICC identifies the “Project” as the Angel Island Rehabilitation Project (Plaintiff’s 

Undisputed Material Fact (“PUMF”) No. 1); Amana disputes PUMF No. 1 in that Amana’s 

president, A. Nasser Jandali (“Jandali”) states that Amana’s work was limited to Phase 2 of the 

Angel Island Rehabilitation Project.  Response to Plaintiff’s Undisputed Material Facts 

(“RUMF”) No. 1; Jandali Decl. ¶ 3.  For purposes of ruling on the Motion, the Court will assume 

that the Bonds were issued in connection with Amana’s work on Phase 2 of the Angel Island 

Rehabilitation Project, which is what appears on the face of the Bonds, and references to the 

“Project” should be so construed.  See Graham Decl. Exhs. 1A and 1B. 

To induce ICC to issue the Bonds, Amana, Jandali, and Droubi executed a General Indemnity 

Agreement dated April 25, 2013 in favor of ICC (“Indemnity”).  PUMF No. 3.  ICC and the 

Amana Defendants also entered into a separate Security Agreement and Collateral Receipt to 

secure their obligations under the Indemnity (PUMF No. 5).  Jandali and Droubi as trustors 

granted a deed of trust and assignment of rents secured by real property located at 22 Echo 

Hill Lane, Moraga, CA (“Moraga Property”).  PUMF No. 6.  By its terms, the Trust Deed secures 

the obligations of the Indemnity.  Graham Decl. Exh. 4; PUMF No. 6.  The Amana Defendants 

do not dispute they entered into these agreements.  RUMF Nos. 3, 5, 6.   
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At some point, Amana ceased work on the Project.  It is undisputed that ICC paid claims of two 

subcontractors who provided goods and services in connection with the Project in an amount 

totaling $61,310.00.  Jandali Decl. ¶¶7, 11; Graham Decl. ¶11 and Exh. 5.  It is also undisputed 

that Amana and ICC entered into a written settlement with the Department of Industrial 

Relations, State of California (“DLSE”) pursuant to which ICC on behalf of Amana paid 

$47,858.69 in settlement of a Civil Wage and Penalty Assessment claim by the DLSE related to 

the Amana’s work on the Project.  Jandali Decl. ¶¶8, 11 and Exh. F; Graham Decl. ¶12 and 

Exh. 5.  The Amana Defendants also do not dispute that Amana is obligated to pay and 

reimburse ICC for the $61,310.00 and $47,858.69 paid by ICC under the Bonds and the 

Indemnity.  RUMF Nos. 16, 17.  The Amana Defendants in fact state in their RUMF that they 

offered to reimburse those amounts to ICC.  RUMF No. 16. They offer no proof they have paid 

these amounts to ICC to reimburse those sums.  This is an implicit admission that the Amana 

Defendants breached their obligations under the Indemnity. 

There are three additional components of the damages ICC claims are due under the 

Indemnity that the Amana Defendants contest, though they only offer contrary evidence 

disputing one of them.  The three components are for (1) fees to a consultant PCA Consulting 

Group of $18,044.33; (2) attorneys’ fees incurred by ICC of $44,487.87; and (3) a payment of 

$99,045.16 to the Parks Department for the completion of the Project.   

The Amana Defendants assert the payment to PCA is disputed.  RUMF No. 11.  They admit 

ICC hired PCA as a consultant.  They offer no evidence contesting that PCA was paid 

the amount stated in ICC’s moving papers.  They dispute whether PCA’s services were 

“accurate or necessary” (RUMF No. 11) but offer no contrary evidence that PCA’s services 

were not accurate or unnecessary.  They argue that ICC’s alleged oral promise to let Amana 

participate in any claim negotiations or any claim payment means that PCA’s services were not 

necessary but offer no contrary evidence on the accuracy or necessity of the services or 

disputing that ICC had the right under the Indemnity to engage a consultant and to be 

reimbursed for that expense.   

The Amana Defendants dispute that ICC’s attorneys participated in the negotiation of the DLSE 

wage and penalty claim, but offer no contrary evidence to show ICC’s attorneys were not 

involved.  They contend ICC produced no evidence that ICC’s attorneys rendered services in 

connection with the DLSE wage and penalty claim, but the Jandali Declaration states only that 

Jandali participated in the negotiations, not that ICC’s attorneys were not involved (Jandali 

Decl. ¶8).  ICC has submitted the Declaration of Jeffrey Hook attesting that ICC incurred 

attorneys’ fees for services in connection with DLSE wage claim (Hook Decl. ¶4).  See also 

Graham Decl. ¶15 and Exh. 5.  The Amana Defendants do not challenge with contrary 

evidence the fact the fees for other services and for this litigation were incurred or the 

reasonableness of the amount requested. 

As to the remaining component of ICC’s claim amount, the Amana Defendants admit that ICC 

paid the Parks Department the amount of $99,045.16.  Jandali Decl. ¶9.  However, they argue 

ICC’s $99,045.16 payment was improper for several reasons.   
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First, the Amanda Defendants argue that the Indemnity provisions granting ICC exclusive 

authority to determine and pay claims were modified by an alleged oral agreement to allow 

Amana to negotiate all claims made against the Bond.  Specifically, Jandali states in paragraph 

6 of his declaration that he “was told” by unidentified representatives of ICC that Amana “would 

be given the chance to negotiate all claims” against the Bond.  Jandali Decl. ¶6.  The Amana 

Defendants claim that ICC failed to notify Amana or communicate with Amana before making 

the $99,045.16 payment to the Parks Department.  Jandali Decl. ¶¶6, 9; Opp. pp. 5-6.  Second, 

they dispute that the amount of the $99,045.16 payment was proper and contend that it did not 

reflect the amount of work required to complete the Project.  Jandali estimates the remaining 

work to complete at approximately $20,000, and points to a site inspection by ICC”s 

representative with a list of unfinished items totaling approximate $38,800.  Jandali Decl. ¶¶4, 5 

and 9 and Exh. B.  Third, the Amana Defendants argue Amana had a remaining balance due 

under the contract owed by the Parks Department of $165,029 that was sufficient to satisfy any 

claim by the Parks Department for completion of the remaining work.  Jandali Decl. ¶¶9, 10, 12.   

Standards for Granting Summary Judgment 

Code of Civil Procedure § 437c(c) sets forth the standards for granting a motion for summary 

judgment.  A motion for summary judgment “shall be granted if all the papers submitted show 

that there is no triable issue as to any material fact and that the moving party is entitled to 

judgment as a matter of law.”  CCP § 437c(c).  The California Supreme Court in Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826 explained the burden imposed on a plaintiff to 

prevail on a motion for summary judgment: 

[I]f a plaintiff would bear the burden of proof by a preponderance 

of the evidence at trial moves for summary judgment, he must 

present evidence that would require a reasonable trier of fact to 

find any underlying material fact more likely than not – otherwise, 

he would not be entitled to judgment as a matter of law, but would 

have to present his evidence to a trier of fact.  

Id. at 851 [Emphasis in original]. 

A plaintiff moving for summary judgment is not required to disprove any defenses asserted by 

the defendant, but the plaintiff must persuade the Court there is no triable issue of material fact 

as to each element of each cause of action.  Id. at 850, 853; CCP § 437c(p)(1).  If the plaintiff 

meets this burden, then the burden shifts to the defendant opposing the motion to show one or 

more triable issues of material fact exist as to each cause of action or defense.  Id. at 849; CCP 

§ 437c(p)(1). 

Declarations and other evidence offered in support of a motion for summary judgment are 

strictly construed, while declarations and evidence offered in opposition to the motion are 

liberally construed.  D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson 

v. American Standard (2008) 43 Cal.4th 56, 64.  “All doubts as to the propriety of granting 

the motion—i.e., whether there is any triable issue of material fact—are to be resolved 
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in favor of the party opposing the motion.”  Cohen v. Five Brooks Stable (2008) 159 

Cal.App.4th 1476, 1483. 

Analysis 

Breach of Contract 

The elements of a cause of action for breach of contract consist of “(1) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and 

(4) the resulting damages to the plaintiff.”  Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821 (citing Reichert v. General Ins. Co. (1968) 68 Cal.2d 822, 830).  “Implicit in the 

element of damage is that the defendant’s breach caused the plaintiff’s damage.”  Troyk v. 

Farmers Group, Inc. (2009) 171 Cal.App.4th 1305, 1352. 

The Amana Defendants admit the existence of the contract, they admit ICC made payments to 

third parties under the Bonds and the Indemnity, and they concede that they are liable under 

the Indemnity to reimburse ICC for at least two payments, the $61,310.00 ICC paid to 

subcontractors, and the $47,858.69 ICC paid to settle the DSLE claim.  They offer no evidence 

that they have reimbursed those amounts; they have submitted evidence only of a $5,000 

payment Amana made to ICC in December 2018 for which ICC has credited Amana in 

calculating its damages.  The Amana Defendants have thus impliedly admitted breach of the 

Indemnity.  Though they assert they dispute the PCA consulting payment and the attorneys’ 

fees to ICC’s counsel, they offer no evidence to contest that those amounts were incurred and 

paid by ICC and that it has the right to reimbursement for those expenses under the Indemnity 

and related documents. 

However, the Amana Defendants raise a triable issue of material fact regarding the $99,045.15 

payment by ICC to the Parks Department.  ICC acknowledges that the Amana Defendants 

dispute that the $99,045.16 payment was proper but argue that ICC does not have to prove 

either that the Parks Department payment “matched the scope of work of the bonded contract 

or that the amount paid was equal to or less than the actual cost to complete the work,” two of 

the grounds on which the Amana Defendants contest the payment and their duty to reimburse 

ICC.  See Reply p. 2, ll.3-4; Jandali Decl. ¶¶9, 10, and 12, and ¶5 and Exhs. B and C. 

In its Reply, ICC cites the sole and absolute discretion granted to ICC under the Indemnity to 

pay and resolve claims (Graham Exh. 2 - Indemnity paragraph 2), and points to the definition of 

“Loss” in the Indemnity as “Liability incurred or amount paid in satisfaction or settlement of any 

or all claims, demands, damages, costs, lawsuits . . . related to Principal’s actual or alleged 

nonperformance of any obligation covered by a Bond.”  Reply p. 2, ll. 9-10 (emphasis in 

original).  The definition of Loss in the Indemnity by its terms limits the losses for which ICC can 

demand reimbursement to actual or alleged nonperformance by Amana “of any obligation 

covered by a Bond.”  (Emphasis added.) 

Each of the Bonds, Exhibits 1A and 1B to the Graham Declaration, on their face guaranty 

Amana’s faithful performance of the “contract for the work described as . . . Angel Island State 

Park, Immigration Station Hospital Rehabilitation Phase 02 Infrastructure Rehabilitation.”  While 
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ICC contends it does not have to prove the payment to the Parks Department “matched” the 

scope of work of the bonded contract, ICC does have to prove that the claims paid to the Parks 

Department were “in satisfaction or settlement of  . . . claim related to [Amana’s] actual or 

alleged nonperformance of any obligation covered by the Bond[s],” and therefore that the 

payment was made for nonperformance of work Amana was obligated to perform under 

Amana’s contract with the Parks Department.   

The only evidence offered by ICC as to the basis for its payment to the Parks Department is 

paragraph 13 of the Graham Declaration, which states: 

ICC paid $99,045.16 to the California Department of Parks and 

Recreation to cover the difference between the amount needed to 

complete the Project and the remaining balance in Amana’s 

contract following Amana’s termination and the investigation 

by ICC. 

ICC’s motion is devoid of evidence or explanation of, among other things (a) the amount the 

Parks Department claimed it needed to complete the Project, (b) the basis for the Parks 

Department claim, including the components comprising the work the Parks Department 

claimed was necessary to complete Amana’s contract for the Project, and (c) the amount of the 

remaining balance in Amana’s contract following Amana’s termination/cessation of work.  

(Though not material given the Court’s tentative ruling, there is a dispute in the evidence as to 

whether Amana was “terminated” from the Project (Graham Decl. ¶9) or Amana was instructed 

by ICC to cease work (Jandali Decl. ¶¶5-6).)  The conclusory statement that the payment was 

made following “the investigation by ICC” does not provide any explanation of what ICC’s 

investigation of the claim disclosed and why the investigation supports the payment to the 

Parks Department. 

ICC relies on the cases Fidelity & Deposit Co. v. Whitson (1960) 187 Cal.App.2d 751 and 

General Ins. Co. v. Singleton (1974) 40 Cal.App.3d 439 and paragraph 2 of the Indemnity 

which grants ICC the “sole and exclusive discretion” to pay and compromise claims covered 

under the Bonds.  PUMF No. 13.  ICC also cites the provisions of paragraph 2 of the indemnity 

that an itemized statement of loss sworn by an employee of ICC is “prima facie evidence of the 

fact and amount of any Loss and the liability of Indemnitors for it under” the Indemnity.  PUMF 

No. 14.   

In Fidelity & Deposit Co. v. Whitson, the Court rejected the appellant’s argument that the surety 

had to prove a judgment had been entered against it on the underlying third party claim before 

it could recover from the indemnitor.  In rejecting that argument, the Court stated: 

An indemnitee is not bound to submit to suit before paying the 

claim; of course, if it pays without such suit, he must prove that he 

was liable for the amount thus paid in order to recover from the 

indemnitor.  [Citations omitted.]  So, where there is no trial and no 

judgment establishing liability, but a settlement of the litigation 

has been made, the settlement becomes presumptive evidence 
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of the liability and the amount thereof, which presumption is 

subject to being overcome by proof. [Citations omitted.]  . . . A 

determination of appellant’s liability, or that of any other 

indemnitor, must nevertheless be controlled by the rule that a 

voluntary payment made by the indemnitee, without regard to its 

liability, is not recoverable.  [Citations omitted.] 

Id. at 757-758.  The Court in General Ins. Co. v. Singleton rejected the appellants’ contention 

that the indemnitee must prove it was legally liable for the amount of the claim it paid in 

settlement in the same manner as a party asserting a claim against the indemnitee would be 

required to do, and relied on the settlement being prima facie evidence of the propriety of the 

claim as stated by the Court in Fidelity & Deposit Co. v. Whitson.  General Ins. Co. v. Singleton, 

40 Cal.App.3d at 444. 

ICC cannot claim that it could pay any claim demanded by the Parks Department, even if that 

claim had no relationship to the contract obligations Amana undertook to the Parks Department 

and for which the Bonds were issued.  Whether the $99,045.16 payment to the Parks 

Department was a “Loss,” as defined by the Indemnity, for which the Amana Defendants are 

obligated to reimburse ICC is contested by the Amana Defendants.  Even if the listing of the 

payment on ICC’s Statement of Loss, Exh. 5, and ICC’s single sentence explaining the purpose 

of the $99,045.16 payment were enough to shift the burden of producing evidence to dispute 

the payment to the Amana Defendants, the Amana Defendants have responded with evidence 

contesting whether the payment was based on work outside the scope of Amana’s contractual 

obligations and not covered by the Bonds.   

The Amana Defendants have presented evidence supporting an inference that the $99,045.16 

payment to the Parks Department was improper and outside the losses covered by the Bonds, 

including a punch list prepared by ICC following a site inspection indicating an amount of 

$38,800 as the remaining work to complete, Jandali’s own estimate of the cost to complete of 

$20,000, and an apparent assessment by the Parks Department inspector that the Project was 

98% complete in November 2015.  Amana raises a triable issue of fact regarding the payment 

and therefore the amount of the damages ICC sustained that were caused by the Amana 

Defendants’ breach of their Indemnity. 

Based on the Court’s conclusion that a triable issue of fact exists regarding the $99,045.16, 

the Court does not address the alleged oral modification of the Indemnity regarding Amana’s 

participation in claims negotiations.   

Judicial Foreclosure 

ICC’s motion for summary judgment seeks summary judgment on its judicial foreclosure cause 

of action against both the Amana Defendants and EF.  ICC Mot. for Summ. Judg., p. 1.  The 

supporting memorandum cites no law on ICC’s right to a judicial foreclosure decree.  ICC 

argues that the Amana Defendants’ breach of the Indemnity gives rise to a default under the 
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Trust Deed.  ICC requests “an order of this court that Surety’s deed of trust is senior and prior 

to all claims of lien and interest in the Property held by Defendants herein.”   

To obtain a summary judgment for judicial foreclosure, ICC must demonstrate there is no 

material issue of fact in dispute as to the amount owed to ICC which is secured by its deed of 

trust to support issuance of a decree of judicial foreclosure.  Cal. Civ. Code § 726(b) (The 

decree for foreclosure of a mortgage or deed of trust secured by real property . . . shall declare 

the amount of the indebtedness . . . so secured . . . .”).  For the reasons set forth above, there 

is a triable issue of fact regarding the amount of the debt owed by the Amana Defendants 

under the Indemnity that is secured by the deed of trust, precluding summary judgment on this 

cause of action. 

 

  

21.  TIME:  9:00   CASE#: MSC19-01483 
CASE NAME: MOLINA  VS.  PENG 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY GIOVAANNA VALEZQUEZ MOLINA 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

22.  TIME:  9:00   CASE#: MSL12-00928 
CASE NAME: AMERICAN EXPRESS VS. VASQUEZ 
HEARING ON MOTION TO AVOID LIEN 
FILED BY MIGUEL VASQUEZ 
* TENTATIVE RULING: * 
 
Appear. 

 

  

23.  TIME:  9:00   CASE#: MSN19-2224 
CASE NAME: NEFF VS. CITY OF BRENTWOOD 
HEARING ON PETITION FOR WRIT OF MANDATE 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 

Petitioner David Neff’s writ is denied.  

(The writ petition alleges that Neff is a plaintiff, however, this is a writ proceeding and 

the Court will use to term Petitioner to refer to Neff.)  
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Petitioner’s writ challenges two issues: (1) the center median along Minnesota Avenue 

and (2) illegal parking along Minnesota Avenue. Both issues are challenged under Code of Civil 

Procedure section 1085.  

Center Median 

Petitioner argues that the center median along Minnesota Avenue in front of Petitioner’s 

property was not constructed in accordance with the Conditions of Approval for subdivision 

8311 (which is next to Petitioner’s property on Minnesota Avenue). Petitioner alleges that the 

Conditions of Approval for subdivision 8311 required a center median to be installed from Sand 

Creek Road to Randy Way. (Pet. ¶9.) Yet the median was constructed so it is 125 feet back 

from Randy Way and 350 back from Sand Creek Road. (Pet. ¶¶10-11.) Petitioner is not 

seeking to have the median extended all the way to Sand Creek Road and Randy Way. 

Instead, Petitioner wants the median removed. (Pet. Prayer for Relief 1.) Petitioner also alleges 

that that center median makes it difficult for emergency vehicles to access his property. (Pet. 

¶¶12-17, 22.) 

In 2007, Petitioner sued the City for issues related to Petitioner’s attempts to develop 

his property on Minnesota Avenue. As part of this suit, Petitioner sought a writ under Code of 

Civil Procedure sections 1085 and 1094.5. Petitioner challenged the “City’s condition 

prohibiting left-turn access into and out of the Project… .” (City RJN ex. B ¶46.) This issue was 

also apparent in the City’s denial of Petitioner’s appeal in 2007, where the City approved the 

conditions for approval of Petitioner’s subdivision map. (City RJN ex. A ¶D.) Those conditions 

stated in part that “access to the subdivision from Minnesota Avenue shall be right-in and right-

out only. The adjacent developer of Subdivision 8311 will construct a raised median along their 

frontage as well as along the frontage of this development. This development shall not be 

permitted to cut an opening in the raised median of Minnesota Avenue for access to the 

subdivision.” (City RJN ex. A ¶7 on p.5.)  

In September 2007, Petitioner and the City settled. That settlement included a waiver of 

“any and all claims against the City relating to the proposed development of the Property” and a 

waiver of “any and all existing claims, whether or not now known or suspected to exist and 

whether or not specifically or particularly described herein.” (City RJN ex. C ¶VI on p.4.) The 

waiver also included the language of Civil Code section 1542. (Ibid.) Also in September 2007, 

Petitioner dismissed his lawsuit with prejudice. (City RJN ex.D.)  

“A dismissal with prejudice following a settlement constitutes a final judgment on the 

merits. ‘… Dismissal with prejudice is determinative of the issues in the action and precludes 

the dismissing party from litigating those issues again.’ [Citation.] ‘ “The statutory term ‘with 

prejudice’ clearly means the plaintiff's right of action is terminated and may not be revived.” 

[Citations.]’ ” (Estate of Redfield (2011) 193 Cal.App.4th 1526, 1533.) Here, the 2007 complaint 

included a claim challenging “City’s condition prohibiting left-turn access into and out of the 

Project… .” (City RJN ex. B ¶46.) This challenge clearly applied to the center median as the 

issue of turning options into Petitioner’s property was discussed in the conditions for approval 
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of Petitioner’s subdivision map. (City RJN ex. A ¶D.) Later, this complaint was dismissed with 

prejudice. (RJN ex. D.) Therefore, this dismissal bars Plaintiff’s claim for a writ of mandate to 

remove the center median.  

In addition, the language of the waiver in the settlement makes it clear that Petitioner 

was waiving his rights to challenge the center median. Petitioner argues that this claim is not 

covered by the waiver language because he was unaware that the median created a 

dangerous condition by making it difficult for emergency vehicles to access his property. 

Petitioner argues that he was not aware of this issue until a fire occurred on his property in 

2013. Petitioner makes this argument despite including a letter from a Contra Costa County 

Fire Prevention Technician in July 2007 that notes that the median “can also delay emergency 

response.” (Neff Decl. ex. B.) The July 2007 letter shows that Petitioner was aware of this issue 

when he agreed to waive any and all claims against the City. Thus, Petitioner has waived any 

claims to have the median altered to allow for left-turns into Petitioner’s property.  

The only possible portion of Petitioner’s claim that survives are the allegations that the 

median was not constructed as required by the Conditions of Approval for subdivision 8311 

because it was set back from Sand Creek Road and Randy Way. However, the only relief 

Petitioner requests is that the median be removed. (Pet. Prayer for Relief 1.) Petitioner has not 

shown that the set back from Sand Creek Road and Randy Way was a violation of the 

Conditions of Approval for subdivision 8311. Nor has Petitioner shown that any such violation 

should result in removal of the center median. Therefore, to the extent this issue survives the 

2007 settlement, it is denied on the merits.  

Illegal Parking 

Petitioner also seeks a writ directing the City to enforce its parking restrictions along 

Minnesota Avenue. Petitioner alleges that “a large number of vehicles are consistently parked 

illegally along Minnesota Avenue, in the proximity to the median.” (Pet. ¶¶18, 37.) Yet, the 

Police Department fails to enforce its parking restrictions. (Pet. ¶¶19,38-39.) Petitioner argues 

that pursuant to Brentwood Municipal Code section 10.02.020, the traffic division of the Police 

Department has a duty to enforce the street traffic regulations of the City. (Pet. ¶36.) Petitioner 

is seeking a writ directing the City to enforce its parking restrictions along Minnesota Avenue. 

(Pet. Prayer for Relief 2.)  

Petitioner recognizes that a writ under section 1085 can only be granted where there is 

a clear, present and ministerial duty. (Santa Clara County Counsel Attys. Assn. v. Woodside 

(1994) 7 Cal.4th 525, 539-540.) Petitioner argues that Brentwood Municipal Code section 

10.02.020 creates a ministerial duty. Section 10.02.020 states it “shall be the duty of the traffic 

division…to enforce the street traffic regulations of the city….” Petitioner has failed to show that 

this section creates a duty for City personnel to ticket cars parking along Minnesota Avenue. 

What Petitioner is asking this Court to do is to order the City to use its personnel in a particular 

manner, which is a matter of discretion. For example, the City has discretion in how many 

people it assigns to enforce traffic laws and it has discretion in where and when those people 
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are sent. Petitioner has also not convinced this Court that the traffic enforcement officers do not 

have some discretion in deciding whether to issue traffic tickets.  

The Court also notes that Government Code section 818.2 bolsters the Court’s 

conclusion that the City has discretion in how it enforces its laws. Although in the tort context, 

the Law Revision Commission Comments for section 818.2 state that law enforcement officers 

have discretion in carrying out their duties.  

Finally, none of the cases cited by Petitioner involve issues similar to the one presented 

here and Petitioner has not convinced this Court that this issue can be decided by a writ under 

Code of Civil Procedure section 1085.  

Requests for Judicial Notice 

The City’s requests for judicial notice are granted.  

Neither side requested judicial notice of the relevant portions of the Brentwood 

Municipal Code. Nor did either party provide the Court with copies of the relevant code 

sections. Therefore, the Court was unable to consider some of the Code sections cited by 

the parties. However, both sides quoted from section 10.02.020 and therefore, the Court 

has considered that section as the parties have provided this Court with the language for 

that section. 

  

24.  TIME: 11:00   CASE#: MSC17-01084 
CASE NAME: NATSU CORP.  VS.  PENN-STAR INSURANCE 
SPECIAL SET HEARING ON: DISCOVERY ORDER NO. 5 
SET BY COURT 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


